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RURAL AFFAIRS, CLIMATE CHANGE AND ENVIRONMENT COMMITTEE 
 

AGENDA 
 

12th Meeting, 2011 (Session 4) 
 

Wednesday 23 November 2011 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Subordinate legislation: The Committee will take evidence on the the Climate 

Change (Limits on Carbon Units) (Scotland) Order 2011 [draft] from— 
 

Stewart Stevenson MSP, Minister for Environment and Climate Change, 
Liam Kelly, and Jim Gilmour, Policy Adviser, Directorate for Energy and 
Climate Change, Scottish Government. 
 

2. Subordinate legislation: Stewart Stevenson MSP to move S4M-01313—  
 

That the Rural Affairs, Climate Change and Environment Committee 
recommends that the Climate Change (Limits on Carbon Units) (Scotland) 
Order 2011 [draft] be approved. 
 

3. Common Agricultural Policy: The Committee will take evidence from— 
 

Scott Walker, Chief Executive, National Farmers Union Scotland; 
 
Alan Boulton, Scottish Tenant Farmers' Association; 
 
Patrick Krause, Chief Executive, Scottish Crofting Federation; 
 
Vicki Swales, Scottish Environment Link; 
 
Graham Kerr, Group Manager, Environmental Services, Scottish 
Agricultural College; 
 
Stuart Goodall, Chief Executive, Confor; 
 
Jim Simmons, Northern Region of Scotland, New Entrants Group; 
 
Andrew Hannah, Dumfries and Galloway District Association of Young 
Farmers Clubs; 
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Isobel McCallum, Highlands and Islands Agricultural Group; 
 
Dr Andrew Moxey, Director, Pareto Consulting; 
 
Andrew Midgeley, Senior Policy Officer, Scottish Land and Estates Ltd; 
 
William Houstoun, General Manager, Angus Growers Ltd. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Water Environment (Relevant Enactments and Designation of 
Responsible Authorities and Functions) (Scotland) Order 2011 
(SSI 2011/368). 
 

5. Subordinate legislation: The Committee will consider the following 
instruments which are not subject to any parliamentary procedure— 

 
the Pigs (Records, Identification and Movement) (Scotland) Order 2011 
(SSI 2011/327); and 
the Pigs (Records, Identification and Movement) (Scotland) Amendment 
Order 2011 (SSI 2011/351). 

 
Lynn Tullis 

Clerk to the Rural Affairs, Climate Change and Environment Committee 
Room T3.40 

Tel: 0131 348 5240 
Email:racce.committee@scottish.parliament.uk  
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Rural Affairs, Climate Change and Environment Committee 

12th Meeting, 2011 (Session 4), Wednesday 23 November 2011 

Subordinate legislation cover note 

Title of Instrument  The Climate Change (Limits on Carbon Units) (Scotland) 
Order 2011 (SSI 2011/draft) 

Type of Instrument Affirmative 

Laid date 3 November 2011 

Circulated to members 7 November 2011 

Minister to attend the 
meeting 

Yes 

SSI drawn to the 
Parliament’s attention by 
Subordinate Legislation 
Committee 

No 

Reporting deadline 12 December 2011 

 
Purpose 
1. This Order sets a limit in accordance with section 21 of the Climate Change 
(Scotland) Act 2009 (The Act) on the net amount of carbon units which may be 
credited to the net Scottish emissions account, and makes further provision in that 
respect.  
 
2. A copy of the Explanatory Note and the Executive Note are included with the 
papers. 
 
Background 
3. The Act requires that a limit on the use of carbon units for 2013-17 is set by 
31 December 2011. Also required by the Act, the Scottish Government requested 
advice from the Committee on Climate Change on the limit that should be applied to 
the use of carbon units over this period. The advice recommended that the Scottish 
Government should allow for the option to credit carbon units to net Scottish 
emissions accounts in the period 2013-17 and to the limit set out under the Act. The 
limits set out in the instrument comply with the Act i.e. a limit of 20% of the reduction 
in the amount of the net Scottish emissions account planned for that year.  
 
Procedure 
4. The draft Order was laid on 7 November and referred to the Rural Affairs, 
Climate Change and Environment Committee. The Order is subject to affirmative 
procedure (Rule 10.6). It is for the Rural Affairs, Climate Change and Environment 
Committee to recommend to the Parliament whether the Order should be approved. 
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The Minister for Environment and Climate Change has, by motion S4M-01313 (set 
out in the agenda), proposed that the Committee recommends the approval of the 
Order. 
 
5. At its meeting on 15 November, the Subordinate Legislation Committee 
agreed that no points arose in relation to the instrument. 
 
Recommendation 
6. The Committee must decide whether or not to agree to the motion, and then 
report to the Parliament accordingly, by 12 December 2011. 
 
Lynn Tullis 
Clerk to the Committee 
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EXPLANATORY NOTE 
 

This Order sets a limit in accordance with section 21 of the Climate Change 
(Scotland) Act 2009 (the “2009 Act”) on the net amount of carbon units which may be 
credited to the net Scottish emissions account (“NSEA”), and makes further provision 
in that respect. 

The Scottish Ministers requested advice from the relevant body (the UK Committee 
on Climate Change (UKCCC)) as required by section 23(1) of the 2009 Act. The 
UKCCC provided advice dated 1st July 2011 which is available at 
http://hmccc.s3.amazonaws.com/CCC%20letter%20to%20Stewart%20Stevenso
n%20-%20targets%20and%20credit%20advice%201%20July%202011.pdf. 

Article 2 provides that the net amount of carbon units that may be credited to the 
NSEA for the years in the period 2013-2017 are as specified in the Schedule. 

Article 3 specifies the carbon units that do not count towards that limit, namely EU 
ETS units credited to and debited from the NSEA under the Carbon Accounting 
Scheme (Scotland) Regulations 2010 (S.S.I. 2010/216) as a result of the operation 
of the EU Emissions Trading Scheme, and European Union allowances acquired by 
the administrator of a trading scheme (a “Part 3 scheme”) that operates under Part 3 
of the Climate Change Act 2008. 

A Part 3 scheme operates by— 

(a) limiting, or encouraging the limitation, of activities which consist of the 
emission of greenhouse gases or that cause or contribute to such emissions, 
or 

(b) encouraging activities that consist of, or cause or contribute to, reductions in 
greenhouse gas emissions or removal of greenhouse gases from the 
atmosphere. 

A Regulatory Impact Assessment has not been produced in relation to this Order 
as it has no direct impact on businesses, charities or the voluntary sector. 
 



RACCE/S4/11/12/1 

EXECUTIVE NOTE 
 
THE CLIMATE CHANGE (LIMIT ON CARBON UNITS) (SCOTLAND) ORDER 2011 

SSI 2011/draft 

1. The above instrument will, if approved, be made by the Scottish Ministers in 
exercise of the powers conferred by section 21(1) and (4) of the Climate Change 
(Scotland) Act 2009 (“the Act”).  This instrument is subject to the draft affirmative 
resolution procedure. 

Policy objectives 

2. The purpose of the instrument is to set limits on the net amount of carbon 
units (sometimes known as carbon credits or offsets) that may be credited to net 
Scottish emissions accounts during the period 2013-2017. 
 
3. Carbon units which may be counted as credits for the purposes of calculating 
a net Scottish emissions account will be set by Carbon Accounting Regulations 
covering the period 2013-2017.    It is planned that the units specified in those 
Regulations will be the same as or equivalent to the carbon units set out in the 
Carbon Accounting Scheme (Scotland) Regulations 20101, “the 2010 regulations”, 
which are internationally recognised and used to monitor and track emissions under 
United Nations and European Union rules. They are subject to significant scrutiny 
and are accepted as representing genuine and verifiable emissions reductions. 
 
4. As required by section 23 of the Act, the Scottish Ministers requested advice 
from the Committee on Climate Change on the limit that should be applied to the use 
of carbon units in the period 2013-2017.  The Committee on Climate Change 
provided its advice in a letter, dated 1 July 20112.   
 
5. The advice recommended that the Scottish Government should allow for the 
option to credit carbon units to net Scottish emissions accounts in the period 
2013-2017.  Section 14(3) of the Act sets a limit on the amount of carbon units that 
may be used for this purpose of 20% of the reduction in the amount of the net 
Scottish emissions account planned for that year.  The limits set out in this 
instrument comply with that restriction and also with the domestic effort target set out 
in section 8(1) of the Act. 
 
6. Where possible, the Scottish Ministers would prefer to use resources to 
achieve emissions reductions in Scotland rather use them to purchase carbon units.  
However, this instrument allows for their use as a contingency measure if necessary.  
 
7. The limits exclude any carbon units which are surrendered by participants in 
the European Union Emissions Trading System (“the EU ETS”).  This continues the 
approach taken in the period 2010-2012, which enables net Scottish Emissions 
accounts to take account of the operation of the EU ETS in Scotland without 

                                            
1 SSI 2010/217, http://www.legislation.gov.uk/ssi/2010/216/contents/made  
2 Advice from the CCC to the Scottish Ministers, 1 July 2011: http://hmccc.Advice to the Scottish Government  
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interfering with it.  The 2010 Regulations will be amended during 2012 to provide for 
the crediting and debiting of EU ETS emissions in the period from 2013 onwards.  
 
8. The limit also excludes carbon units acquired by other trading schemes.  
While the EU ETS is a stand alone scheme, there are other initiatives which may 
access and purchase credits that are held within the scheme (the “EU allowances” of 
this Regulation).  One such initiative is the Carbon Reduction Commitment (CRC) 
Energy Efficiency Scheme. The administrator of the CRC is permitted to purchase 
EU allowances to cover emissions in each scheme period.  This has the effect of 
reducing the number of units within the EU ETS.  Therefore units acquired in the 
CRC or other such schemes also need to be excluded from the limit, in much the 
same way as those surrendered by participants in the EU ETS . 
 
Consultation 

9. There is no statutory obligation for public consultation on this Order.  
However, in line with section 23 of the Act, the Scottish Ministers requested the 
advice of the Committee on Climate Change as to the levels at which to set the limits 
on carbon units. 
 
10. A consultation on proposals for a Scottish Climate Change Bill took place 
between 29 January and 23 April 2008.  This included questions on whether 
international carbon units should be counted towards meeting the Scottish targets 
and whether there should be limits on use of carbon units.  Most organisations 
believed that international carbon units should be counted towards Scottish targets, 
although under half of the individual respondents agreed and most respondents also 
offered some qualifications or reservations. There was strong support for limits on 
use of carbon units. 
 
Business and Regulatory Impact Assessment 

11. A Business and Regulatory Impact Assessment (BRIA) is not required as the 
instrument will not, in itself, impose new regulatory burdens on businesses, charities 
or the voluntary sector.  Rather, it is the proposals and policies to achieve the 
emissions reductions targets that will have a regulatory impact.  A suite of measures 
was identified in the first statutory Report on Proposals and Policies, published in 
March 20113.   The individual measures, or related groups of measures, detailed in 
the Report on Proposals and Policies were subject to BRIA as appropriate.  A 
second Report on Proposals and policies will be published in 2012 and, if required, 
further BRIAs will be carried out as appropriate. 
 
12. A Regulatory Impact Assessment was carried out for the Climate Change 
(Scotland) Bill and published in May 20094. 
 

                                            
3 Low Carbon Scotland:  Meeting the Emissions Reduction Targets 2010-2022, the first Report on Proposals and 
Policies: http://www.scotland.gov.uk/Topics/Environment/climatechange/scotlands-action/lowcarbon/rpp 
4 Climate Change (Scotland) Bill: Regulatory Impact Assessment: 
http://www.scotland.gov.uk/Publications/2009/05/01155216/0 
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13. The public sector equality duty requirement has been considered and no 
assessment is deemed necessary for this instrument.  
 
Financial Effects 

14. Placing an upper limit on the number of carbon units that may be used to 
credit net Scottish emissions accounts in the period 2013-2017 will assist the 
Scottish Government to estimate the resource that may be required to purchase 
carbon units for that period should circumstances be such that offsetting emissions 
in this way is considered appropriate.   The Scottish Government has no current 
plans to make use of carbon units, therefore no resource has been allocated.   
 



 RACCE/S4/11/12/3 

 1  

 

Rural Affairs, Climate Change and Environment Committee 

12th Meeting, 2011 (Session 4), Wednesday, 23 November 2011 

 
Common Agricultural Policy 

Introduction 

1. Following discussion at its business planning day in August 2011, the 
Committee formally agreed its work programme at its meeting on 7 
September 2011. This included an agreement to scrutinise the European 
Commission proposals for the new Common Agricultural Policy (CAP).  

2. The proposals were published on 12 October 2011 and details can be 
found at the following link: 

http://ec.europa.eu/agriculture/cap-post-2013/legal-proposals/index_en.htm 

3.  Agreement needs to be reached between the European Commission, 
the Council of Ministers and, for the first time, the European Parliament, in 
order for the new policy to be implemented, as planned, on 1 January 2014. 
Member states, the industry, NGOs and civil society are debating the issues 
raised by the reform in order to influence the policy. 

CAP Proposals  

4. Currently, spending in the CAP is delivered through two “pillars”. The 
first, Pillar 1, which contains the majority of the funding, delivers direct 
payments to support farmers, which are subject to certain conditions (known 
as “cross-compliance”). The second, Pillar 2, the smaller pot of funding, 
delivers rural development support.  

5. The European Commission’s proposals outline three broad objectives of 
the future CAP as being— 

 Viable food production; 
 Sustainable management of natural resources; and 
 Balanced territorial development. 

 
6. The main proposals in terms of reform to Pillar 1 relate to— 

 Direct payments – the European Commission is proposing a move 
away from the current single payment scheme, which is based on 
historic entitlements, to a ‘basic payment scheme’ which would be paid 
on a national or regional basis, at a flat rate per eligible hectare. The 
Commission’s aim is to reduce the current differences in payments to 
farmers, regions and member states. The national envelopes for direct 
payments will be adjusted so that those which currently receive less 
than 90% of the EU average payment per hectare would see payments 
brought a third of the way up to that level.  
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 “Greening” – the European Commission is proposing that 30% of 
direct payments should be used specifically for agricultural practices 
benefiting the climate and the environment. Farmers would be obliged 
to fulfill certain criteria such as crop diversification, maintenance of 
permanent grassland, and the preservation of “ecological focus areas”, 
in order to receive the funds. 

 Young farmers – in an attempt to attract people under 40 into farming, 
the European Commission is proposing that the basic payment to new 
entrant young farmers should be topped up by an additional 25% for 
the first 5 years of activity. 

 Small farmers – the Commission is also proposing a “Small Farmers 
Scheme”. Participants would receive an annual lump sum payment (of 
around €500-1000) fixed by the Member State, regardless of the farm’s 
size. Participants would also face less stringent cross-compliance 
requirements, and be exempt from “greening”. 

 Active farmers – the Commission is proposing a definition of an 
“active farmer” which is aimed to exclude payments to applicants who 
exercise no real or tangible agricultural activity on their land. The 
Commission is proposing that payments would not be granted to 
applicants whose CAP direct payments are less than 5% of total 
receipts from all non-agricultural activities. Member States can also 
introduce other requirements for minimum levels of activity. 

 Capping – the proposals include an intention to cap the amount of 
support that any individual farm can receive at a maximum limit of 
€300,000 per year.  

 Member State flexibility – finally, the proposals also give some 
flexibility to member states, in terms of allowing some payments linked 
directly to production (coupled payments) and to introduce payments to 
take account of any challenging regional circumstances (“Natural 
Constraint Support”). 

7. The main proposals in terms of reform to Pillar 2 relate to— 

 Linking rural development support paid out through the European 
Agricultural Fund for Rural Development (EAFRD) to other social and 
cohesion funds through a Common Strategic Framework.  

 Replacing the four axes which structure the policy and give payment 
thresholds for specific aims by six broad priorities. The proposed 
priorities are: 

 fostering knowledge transfer and innovation;  
 enhancing competitiveness;  
 promoting food chain organisation and risk management;  
 restoring, preserving and enhancing ecosystems;  
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 promoting resource efficiency and transition to low carbon 
economy; and 

 promoting social inclusion, poverty reduction and 
economic development in rural areas.  

 
 In order to meet the priorities, Member States would choose from a list 

of measures specified in the regulation. The measures are similar to 
those currently available and include agri-environment and Less 
Favoured Areas (now called Areas of Natural Constraints).  

European timetable 
 
8. The European Parliament has divided up the proposals and allocated 
rapporteurs for each one. The agriculture committee is discussing the reports 
at its monthly meetings. Once the committee adopts a position it will be 
forwarded to the European Parliament and amendments can be proposed by 
other MEPs. 

9. The Agriculture and Fisheries Council are discussing the proposals in 
their monthly meetings. Two meetings been held since the proposals were 
released (20 October and 14 November 2011). A working group of Member 
State representatives will meet to discuss positions, going through the 
proposals article by article.  

10. On 7 November 2011, a unique meeting was held in Brussels to debate 
the CAP reform proposals. The meeting was the first to be held between the 
Council of Ministers (agriculture ministers from all member states), the 
European Parliament (Members of the EP agriculture committee) and the 
European Commission.  

11. Once the Parliamentary reports are completed these are discussed by 
Council. The formal Council and Parliament bargaining is likely to begin in 
Autumn and agreement would need to be reached at the end of 2012 or early 
in 2013 for the legislation to come into force in time for the planned 2014 start.  

12. When the package has been agreed between the European institutions, 
the Commission must put in place the implementing regulations. Member 
states must then develop their strategies and rural development programmes 
as well as the detailed implementing rules.  

13. Further information on the CAP can be found in the following SPICe 
briefing: 

http://www.scottish.parliament.uk/parliamentarybusiness/44270.aspx 

Committee consideration 

14. The Committee had intended to start its scrutiny by taking evidence, via 
videoconference, from a cross-party group of Scotland’s MEPs. However, this 
did not prove possible in the timeframe available. It is proposed that the 
Committee seeks to re-schedule this session for 30 November. If MEPs are 
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unavailable the Committee may then wish to seek written evidence from the 
members. 

15. The roundtable evidence session with stakeholders on 23 November is 
the first session of the Committee’s planned evidence taking on CAP reform. 
Some of the participants have submitted written evidence in advance of the 
session, which can be found at the Annexe. 

16. The Committee intends to follow this session by taking evidence from 
the UK Government’s Secretary of State for Environment, Food and Rural 
Affairs, and the Scottish Government’s Cabinet Secretary for Rural Affairs and 
the Environment, at its meeting on 7 December 2011. 

17. Following the evidence sessions, the Committee will write to the Scottish 
Government, relevant Committees in Westminster, the European Parliament 
and the European Commission, summarising the evidence received and the 
Committee’s conclusions.  

18. The Committee may also wish to consider whether to present the letter 
to the European Commissioner and/or senior officials, perhaps by 
videoconference, and discuss its contents. 

19. The Committee will also seek to secure time in the chamber for a 
plenary debate on the CAP proposals. 

20. The CAP review process will continue through 2012. Draft reports are 
expected to be delivered around April 2012 and the Committee may wish to 
consider taking evidence from Scottish MEPs at an appropriate point in 2012, 
once drafts of the reports are being discussed by MEPs, and decide what 
further action to take at that stage. 

Action 

21. Members are asked to agree— 

 to the principle of taking further evidence on the CAP proposals at an 
appropriate point in 2012; and 

 whether to meet with the European Commissioner and/or senior 
officials to present its outcome from its CAP scrutiny and discuss the 
issues raised.  

SPICe/Clerks 
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Annexe 

Written submission from Scottish Environment LINK 

Summary: 

The forthcoming reform of the Common Agricultural Policy – and its 
subsequent implementation in Scotland - will have a significant impact on 
Scottish agriculture and the environment. LINK supports the need for CAP 
reform but considers the proposals published in October do not go far enough 
to ensure the provision of environmental goods and services that the market 
fails to deliver. This requires a substantive shift in funding from Pillar I to Pillar 
II. Regarding the current proposals, LINK wishes to see: a regional model of 
support for the Basic Payment Scheme which actively favours re-distribution 
(albeit progressively) towards the more economically disadvantaged but 
environmentally and culturally important farming and crofting systems in the 
north and west of Scotland; the introduction of meaningful ‘greening’ 
measures in Pillar I that will deliver environmental outcomes; and, increased 
funding for rural development in Scotland (through EU funding and voluntary 
modulation) and a future SRDP that delivers for the environment. 

Introduction 

On 12th October 2011, the European Commission published its formal 
proposals for CAP reform covering the period 2014-20201. There now follows 
a protracted period of negotiation between the 27 Member States of the EU, 
the European Parliament and the Commission before a final reform package 
is agreed. The outcome of these negotiations will have a major bearing on the 
future of agriculture in Scotland – and hence on the environment - and the 
Scottish Government has already made its views known on a number of key 
issues.  

Scottish Environment LINK is the forum for Scotland’s voluntary environment 
organisations. Many of LINK’s 30 member bodies have a particular interest in 
agriculture and want to see a CAP reform which leads to more sustainable 
farming systems and practices and the enhanced provision of public goods 
and services from agricultural land management. LINK’s view is that the only 
valid purpose of taxpayer’s support for the agricultural sector is to secure the 
provision of those goods and services which the market fails to deliver. 
Scottish Environment LINK has contributed to a UK Joint Links position paper 
Crunch Time for CAP. 

 

                                            
1 http://ec.europa.eu/agriculture/cap‐post‐2013/legal‐proposals/index_en.htm  
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As negotiations proceed, LINK will use its membership of the Scottish 
Government’s CAP Stakeholder Group - and other avenues of communication 
- to offer views on key elements of the reform proposals. At this stage of the 
process, LINK wishes to offer its views on three substantive elements of the 
proposals, namely: 

 the Basic Payment Scheme (BPS) and the establishment of a regional 
model of support; 

 the payment for agricultural practices beneficial for the climate and the 
environment; 

 the European Agricultural Fund for Rural Development (EAFRD). 
 

In considering these issues, LINK wishes to remind the Scottish Government 
that the Land Use Strategy commits it to: ‘Use the Land Use Strategy 
Objectives to influence negotiations on CAP reform.’ These objectives are 
stated as: 

 Land based businesses working with nature to contribute more to 
Scotland’s prosperity 

 Responsible stewardship of Scotland’s natural resources delivering 
more benefits to Scotland’s people 

 Urban and rural communities better connected to the land, with more 
people enjoying the land and positively influencing land use. 
 

LINK believes these objectives demand a radical overhaul of current CAP 
support regimes and a move away from the status quo.  

The Basic Payment Scheme 

LINK wishes to see the Scottish Government implement a regional 
model of support for the BPS which actively favours re-distribution 
(albeit progressively) towards the more economically disadvantaged but 
environmentally and culturally important farming and crofting systems 
in the north and west of Scotland. To this end, the number of regions 
within Scotland should be minimised.  

The European Commission is proposing that the BPS will replace the Single 
Farm Payment from 2014 and that the value of entitlements should converge 
at national or regional level towards a uniform value. This will be done 
progressively to avoid major disruptions. The Commission’s objective is to see 
a more equitable distribution of support within and across Member States. 
LINK supports this move to a so-called ‘regional model of support’; we 
consider that it has the potential to deliver an uplift in support for High Nature 
Value farming and crofting systems which, under the current historic model 
applied in Scotland, are financially disadvantaged. We agree however that a 
progressive move from the historic to the regional model is necessary in order 
to give farmers and crofters time to adjust.  
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The historic model of support is clearly no longer tenable. The amount of 
support received by a farmer today is based on agricultural production and 
output in a historic reference period and bears no relationship to current 
activity or financial need. Currently, farmers in the most productive areas of 
the country with the greatest commercial opportunities – arable farmers in the 
east and dairy farmers in the south and west – who depend least on public 
support receive the highest levels.  Conversely, farmers in the least 
productive areas operating in harsh climatic conditions and at a distance from 
markets – livestock farmers in the north and west – who depend most on 
public support receive the lowest levels. LINK believes this is not only a 
perverse distribution of public money but one which fails to secure the best 
provision of public goods and service such as the maintenance of wildlife and 
landscapes, clean water and soil carbon storage. Whilst all farming systems 
across Scotland have the potential to deliver such public goods to some 
extent, it is extensive livestock farming systems2 in the north and west which 
are most closely associated with such goods currently.  

Moving to a regional model of support should, by its very nature, result in a re-
distribution of support from more intensively farmed areas to less intensively 
farmed ones. In Scotland, this could result in a shift in support from the east 
and south to the north and west and result, potentially, in a more socially 
equitable and environmentally beneficial distribution. However, the definition 
of a ‘region’ will determine the true extent of re-distribution. The Commission 
proposals are to allow Member States to decide whether to apply the BPS at 
national or regional level and, if the latter, to define regions ‘...in accordance 
with objective and non-discriminatory criteria such as their agronomic and 
economic characteristics and their regional agricultural potential, or their 
institutional or administrative structure.’ It is highly likely that, as now in the 
UK, each of the four countries will be treated as distinct regions. But, there 
have already been suggestions in Scotland by farmers’ representatives and 
others to pursue the regional approach further, including calls to divide 
Scotland into numerous sub-regions. The underlying rationale of such calls is 
to limit the redistributive effects of moving to a regionalised support system. 
The more regions there are designated, the less will be the redistribution 
between regions (although some redistribution will take place within regions).  

Defining numerous regions would not only be in direct conflict with the 
Commission’s objectives for a more equitable distribution within Member 
States but would very likely be complex and administratively costly. LINK 
wishes to see the Scottish Government implement a regional model of 

                                            
2 Such systems may include small scale arable cropping e.g. on the machair 
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support which minimises the number of sub-regions and which actively 
favours re-distribution (albeit progressively). This would be more socially 
equitable and environmentally beneficial. Our argument is directly counter to 
that offered by Brian Pack in his ‘Inquiry into the future of agricultural support 
in Scotland’ and which the Scottish Government appear to have accepted. We 
can see no economic rationale for giving high levels of taxpayer support to 
larger, commercial businesses which benefit from economies of scale and are 
located closer to markets for their produce. The European Commission 
endorses this view stating, with reference to other elements of the reforms: 
‘Due to economies of size, larger beneficiaries do not require the same level 
of unitary support for the objective of income support to be efficiently 
achieved. Moreover, the potential to adapt makes it easier for larger 
beneficiaries to operate with lower levels of unitary support.’ We wish to make 
it clear that we are not arguing for the wholesale removal of public support 
from larger, commercial farms but rather a reduction in the amount of basic 
income support in order to allow an uplift in support elsewhere. We endorse 
public support for such larger, commercial businesses, for example through 
agri-environment payments, where they are delivering non-market public 
goods.  

Regarding the active farmer test, we do not believe that the proposals are 
necessary or workable. There is already provision for monitoring activity 
related to basic payments through Good Agricultural and Environmental 
Condition (GAEC) of cross compliance so we view the introduction of an 
active farmer system to be unnecessary and bureaucratic. If there is a need to 
ensure a certain level of activity or compliance to raise the bar on active 
farming, we advocate strengthening GAEC measures and/or implementing a 
risk based sampling and assessment programme for monitoring GAEC. This 
would make it more difficult for non-farming interests who are also not 
managing land for conservation priorities to be eligible for support. 

LINK looks forward to contributing further to discussions on moving to a 
regional support model and how this is best achieved, and on other aspects of 
the BPS, over the coming months. 

The payment for agricultural practices beneficial for the climate and the 
environment 

The European Commission states that ‘...one of the objectives of the new 
CAP is the enhancement of environmental performance through a mandatory 
‘greening’ component of direct payments.’ LINK supports efforts by the 
Commission to further green the CAP but we believe the best way to achieve 
this would have been to continue with a progressive transfer of funds from 
Pillar I to Pillar II. With no specific proposals in this regard – apart from 
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allowing further voluntary modulation – the CAP proposals are weak. As the 
only option on the table, ‘greening’ direct payments must be made to work.  

We therefore encourage the Scottish Government to: 

 seek some flexibility in the crop rotation requirement to reflect 
local farming practices; 

 pursue a more targeted form of protection for permanent pastures 
of high environmental value and to remind farmers that the 
ploughing of uncultivated land is subject to Environmental 
Impact Assessment regulations, both during this period and 
beyond whatever changes may ensue as a result of the CAP 
reform; 

 support Ecological Focus Areas and call for their extension to 
apply to 10% of all eligible farmland including permanent pasture.  
 

We have a number of comments to make on the three elements of the green 
payment: 

Crop rotation 

We understand the primary intention of this measure is to avoid monoculture 
of crops and support this objective. However, we have concerns that the 
application of this measure in Scotland, as it is currently specified, might have 
some negative environmental impacts. We are particularly concerned that this 
might act as a disincentive for cropping for mixed farmers who currently grow 
relatively small hectares of, for example, spring barley or fodder crops. Such 
farmers may, if faced with a requirement for a three crop rotation, give up 
growing such crops and rely on bought in feed instead. Given that such crops 
(and related stubbles) can provide an important source of food for birds and 
other wildlife, as well as nesting and breeding sites, the loss of such cropping 
would be detrimental. We encourage the Scottish Government to seek some 
flexibility in this requirement that reflects local farming practices.  

Maintaining permanent grassland 

In broad terms, a requirement to maintain permanent pasture and prevent 
large-scale loss to arable production is desirable in order to, for example, 
maintain soil carbon stores and prevent habitat loss. However, we have 
concerns that this requirement is not sufficiently specified in order to protect 
the most environmentally important grasslands or targeted to deliver any 
specific environmental outcomes. At best, it will maintain the status quo in 
relation to grassland cover and, at worst, it will prevent the re-introduction of 
arable cropping where it would be environmentally beneficial or prevent 
farmers from re-seeding some relatively intensively managed pastures that 
are of low biodiversity value but not part of an arable rotation i.e. older than 5 
years. We are also concerned that the Commission has specified 2014 as the 
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reference date for declaring areas of permanent pasture as this may 
encourage some farmers to plough permanent grasslands between now and 
then (subject to cross compliance provisions), some of which could be 
environmentally important. We urge the Scottish Government to pursue a 
more targeted form of protection for permanent pastures of high 
environmental value. We also ask the Scottish Government to remind farmers 
that the ploughing of uncultivated land is subject to Environmental Impact 
Assessment regulations, both during this period and beyond whatever 
changes may ensue as a result of the CAP reform.  

Ecological focus areas 

The Commission proposal that farmers will have to ensure that at least 7% of 
their eligible hectares is ecological focus area (EFA) is the most positive of the 
three greening components with the potential to deliver meaningful 
environmental outcomes. Some farmers’ representatives have referred to 
EFAs as ‘set-aside’ since fallow land is included in the list of options; we 
believe this is a disingenuous and deliberately unhelpful interpretation of this 
measure. Rather than taking productive land out of production, LINK views 
EFAs as a means of supporting the maintenance of existing on-farm habitats 
that would otherwise be excluded from support. For example, hedgerows, 
field margins, small areas of scrub and gorse, woodlands and unproductive 
field corners etc should all be eligible for support under this measure in our 
view. To this end, we believe that EFAs should not just apply in cropped areas 
but also to areas under permanent pasture thereby bringing livestock farmers 
within its scope. We consider that the vast majority of farmers in Scotland 
would easily meet this requirement and that increasing the requirement to 
10% of the eligible hectares would not be unduly onerous.  We urge the 
Scottish Government to support EFAs and call for their extension to apply to 
at least 10% of all eligible farmland including permanent pasture.  

The European Agricultural Fund for Rural Development 

We support the Scottish Government’s call for an increased share of 
rural development funds for Scotland and urge it to make the case for 
this based on clear and defined environmental and social need. To 
support this case, current domestic rural development spending must 
be maintained and ultimately increased, not cut as proposed by the 
recent spending review. We call on the Scottish Government to support 
the proposal for voluntary modulation and apply it and reject ‘reverse 
modulation’. We welcome the continuation of key measures such as 
agri-environment, forestry, organic farming and support to areas facing 
natural or other specific constraints, in order to deliver environmental 
goods and services. LINK looks forward to contributing to the 
development of the next SRDP in due course.  
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EAFRD – or Pillar II of the CAP – has a vital role to play in supporting and 
encouraging the delivery of public goods and services by agriculture.  But 
EAFRD, as a whole, is severely underfunded in comparison to the 
environmental and social needs in rural areas. Scotland fairs poorly in the 
allocation of EU rural development funds; the UK receives the lowest share of 
all EU Member States and within the UK, Scotland receives the lowest share 
of all four UK countries. LINK has long argued for a greater shift in resources 
away from Pillar I of the CAP and into Pillar II and for an increased share for 
Scotland of EU funds. In future, financial allocation of Pillar II funds to Member 
States is to be based on objective criteria and on historic spending patterns. 
We support the Scottish Government’s call for an increased share of funds for 
Scotland and urge it to make the case for this based on clear and defined 
environmental and social need. Part of demonstrating this need, requires the 
Scottish Government to maintain domestic rural development spending under 
the current Scotland Rural Development Programme (SRDP) and not cut it as 
proposed by the recent spending review. Cutting expenditure now sends the 
wrong signals to Brussels about the level of future need.  

Whilst Scotland needs to make the case for an increased share of EU rural 
development funds, we are not optimistic that any new allocation formula will 
result in a significant uplift in funding, especially if current domestic 
expenditure is not maintained and ultimately increased. On this basis, we call 
on the Scottish Government to support the proposal for voluntary modulation 
– which will allow up to 10% of Pillar I funds to be shifted into Pillar II – and to 
make use of this option if included in the final reform package. Conversely, 
the proposal that certain Member States, including the UK, should be allowed 
to transfer funding from Pillar II to Pillar I – ‘reverse modulation’ – should be 
rejected outright.  

The proposed EAFRD regulation sets six new priorities for rural development 
funding. We broadly support these priorities however, we have concerns that 
the introduction of new priorities e.g. for innovation, risk management in 
agriculture and moving to a low carbon economy will place additional 
demands on already overstretched budgets. Without new resources for 
EAFRD, we believe that Member States will be required to ‘prioritise the 
priorities’ and will be unable to deliver fully against EU objectives or to fully 
meet legal obligations such as those in relation to biodiversity or climate 
change. 

The proposals maintain a number of existing measures such as agri-
environment and forestry and introduce a number of changes.  We support 
the on-going commitment to the agri-environment measure (now called agri-
environment-climate payments) and the recognition of their role in climate 
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change mitigation and adaptation, the protection and improvement of the 
environment, the landscape and its features, natural resources, the soil and 
genetic diversity. We welcome especially the intention that high nature value 
farming systems be given special attention. The requirement that Member 
States must allocate at least 25% of funding to these payments, organic 
farming and payments to areas facing natural or other specific constraints is 
positive.  We also welcome continued support for: Natura 2000 areas and to 
help meet the requirements of the Water Framework Directive; organic 
farming; forestry expansion and management; and, areas facing natural or 
other specific constraints in order to maintain the countryside and promote 
sustainable farming systems. The extension of payments for co-operation, for 
example for collective approaches to environmental projects and practices, is 
very positive and has the potential to support the delivery of ecosystem 
services at landscape scale. We also welcome the inclusion of Leader as a 
compulsory measure.  

The introduction of a risk management measure to cover, for example, crop 
insurance, and of an income stabilisation tool, is much less welcome. If the 
aim of the BPS in Pillar I is to support farm incomes in the face of price 
volatility and help stabilise incomes, we see no reason why specific support 
for similar objectives should also be included in Pillar II, especially given the 
financial constraints it operates under.  

The next SRDP for the period 2014-2020 will need to be developed by the 
Scottish Government within the framework of EU regulations and in 
consultation with relevant stakeholders. LINK members look forward to 
engaging with the Government in this process and to contributing ideas on the 
objectives and content of the programme. There has already been some 
discussion on the next SRDP through Workstream 3 of the CAP stakeholder 
group and LINK has submitted initial written comments to this.  

Conclusion 

Over the course of the next 12-18 months, negotiations will proceed on the 
European Commission’s CAP reform proposals and the shape of the final 
package will become clearer. Whatever the EU framework adopted, there is 
likely to be a considerable amount of subsidiarity which will allow Member 
States (and regions within) to define the exact nature of the changes to take 
place. It will be decisions taken by the Scottish Government therefore that will 
be the major determinant of the agronomic and environmental impacts felt in 
Scotland, within the broad scope of moving to a regional model of support, 
defining greening options and developing a future rural development 
programme. There will be considerable pressure on Ministers to maintain, as 
far as possible, the status quo in Pillar I by minimising redistribution and 
applying limited greening requirements. LINK calls on the Scottish 
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Government to resist this pressure and to implement a reform that will 
enhance support to the most vulnerable and high nature value farming 
systems in Scotland and lead to greater sustainability elsewhere. Regarding 
Pillar II, there is likely to be broader and more unified support across all 
stakeholders for increased rural development funding and an SRDP that 
delivers clear outcomes. The demands on the next SRDP will be considerable 
however and LINK calls on the Scottish Government to prioritise the 
protection and enhancement of the natural and historic environment in the 
targets and measures selected.  

This briefing is supported by the following members of Scottish Environment 
LINK: 

 Archaeology Scotland 
 Woodland Trust Scotland 
 John Muir Trust  
 The Association for the Protection of 

Rural Scotland 
 National Trust for Scotland 
 Scottish Campaign for National Parks 
 Plantlife Scotland 
 Buglife 
 Ramblers Scotland 

 RSPB Scotland  
 Scottish Wildlife Trust 
 Froglife 
 Scottish Wild Land Group 
 Scottish Badgers 
 Bumblebee Conservation 

Trust 
 Butterfly Conservation 
 Scottish Allotments and 

Gardens Society 
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Written submission from the Scottish Tenant Farmers Association 

The Scottish Tenant Farmers Association (STFA) has just completed a series 
of membership meetings around Scotland to discuss the EU proposals for 
reforming the CAP announced on the 12th October. Whilst we realise that this 
is a very early stage in the negotiation process there are some initial concerns 
about the proposals, raised by our members that we would like to make the 
committee aware of. 

The proposal to define an eligible applicant in the 2014 reference year as one 
who activated a single entitlement in 2011 is in principle a good idea and is 
intended to protect tenancies by removing the incentive for landlords to gain 
vacant possession by 2014 in order to take advantage of the new regime.  
However the proposal does not go far enough and will not deter landlords who 
already hold entitlements from taking land back in hand. 

The provision for new entrants within the proposals is inadequate. The link to 
2011 leaves those currently farming without entitlement unable to enter the 
system. The proposal to prioritise young farmers under 40 also disadvantages 
those new entrants over 40 who may still be well below the average age of a 
Scottish farmer. Using 3% of the direct payment ceiling only in the first year 
will create only a limited resource and is unlikely to cover the needs of a wider 
new entrant scheme if one could be negotiated. 

The definition of an eligible applicant and the minimum activity level used to 
define eligible land need to be realistic and robust. Under current proposals 
some eligible applicants are not active farmers and some active farmers are 
not eligible applicants. Also if the activity level is set too low then there is a 
danger that large areas of land will enter the system with only token levels of 
activity, thus diluting the support for genuinely farmed land.   

It appears that the key to protecting tenancies and dealing fairly with new 
entrants is to find a robust way of defining active farmers in 2011 as eligible 
applicants, which may include both the activation of entitlement and/or proof 
of farming activity. Linked to a continuously funded and continuously open 
new entrant scheme this could cater for all genuinely active farmers. While 
entitlement is tradable there will always be a need for new entrant provision. 

The greening measures while well intentioned in a European context seem 
unlikely to deliver public benefits in proportion to the burden they may incur on 
farm.  

The maintenance of permanent pasture and its European definition as 
anything over 5 years old is of concern to many who employ longer rotations.   

The three crop rule is of concern to those who are not equipped to comply by 
virtue of limited equipment, markets or land capability. As this applies to 



 RACCE/S4/11/12/3 

 15  

 

arable land declared in 2014 it may even operate as a disincentive to crop in 
some marginal areas where small scale cropping is essential to biodiversity.  
The 3 hectare threshold for this rule could be raised significantly if the 
measure continues in its current form.  

The requirement to maintain 7% of eligible, non-permanent grassland, 
hectares as ecological focus areas (EFAs) could deliver ecological benefits if 
properly managed and targeted. However if this is to be in addition to agri 
environment measures funded by Pillar 2 funds then it could be a disincentive 
to continue with current schemes if an additional 7% is not available.   
Regional targeting of this measure could improve its effectiveness and reduce 
the burden on farms where it is not required to deliver ecological benefits. It 
should not be seen as an alternative to a well-funded Rural Development 
Programme. In common with most farmers our members question the wisdom 
of removing 7% of the most productive land in the face of impending food 
shortages and food security issues 

Overall the ability to regionalise Scotland in some way is seen as an essential 
part of any new proposal. Whilst some averaging of entitlement values is seen 
as inevitable, appropriate regionalisation and the setting of a realistic 
minimum activity level to exclude inactive hectares could minimise the 
destabilising effect of large scale redistribution. Due to the diverse nature of 
Scotland’s farm land types, regionalisation on a geographic basis will create 
anomalies and inequalities. We feel that a simplified land capability system is 
workable and should continue to be explored. Good regionalisation would also 
allow the accurate targeting of the proposed Areas of Natural Constraints and 
Coupled measures. 
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Written submission from the Highlands and Islands Agricultural Support 
Group, supported by Highland Council 

Supporting Farming in Scotland’s Vulnerable Areas     
 
A Position Statement of the Highlands and Islands Agricultural Support 
Group 

Farming and crofting is a vital part of Scotland’s economy, its culture and rural 
communities; many people depend on it for their livelihoods. At the same 
time, much of Scotland’s valued wildlife and landscapes and the quality of its 
natural environment depend on farming activity. 

There is growing evidence that farming activity is declining in some parts of 
Scotland and mounting concern that this may lead ultimately to land 
abandonment. This decline is most clear in the north and west of Scotland, 
where hill farming and crofting systems predominate. These areas should be 
considered as Vulnerable Farming Areas (VFAs). The consequences of 
declining farming and crofting activity for Scotland’s rural economy, its 
communities and the environment are all largely negative.    

A combination of factors is thought to be contributing to this agricultural 
decline. Low intensity farming and crofting systems, in the areas most 
affected, have always been at a disadvantage. Factors such as harsh climatic 
conditions, poor quality land and distance from markets, present challenges 
which farmers on more fertile and productive land, and closer to markets and 
centres of population, largely do not have to face. An increasingly tough 
economic climate, with rising input costs and volatile prices, can only 
exacerbate these challenges. Meanwhile, the current system of agricultural 
support payments that could help farmers and crofters survive in these areas 
is weighted in favour of farming in the less peripheral and more productive 
regions of Scotland for historic reasons.  

Securing the future of farming and crofting systems in Vulnerable 
Farming Areas is important for Scotland’s economy, people and its 
environment. The Highlands and Islands Agricultural Support Group3 
calls for: 

 Recognition of the particular economic, social and environmental value of 
farming and crofting systems in VFAs.  

                                            
3 The Group consists of representatives from: Highland Council, Shetland Islands Council, Orkney 

Islands Council, Comharle Nan Eilean Siar, Argyll and Bute Council, Crofters Commission, Highlands 

and Islands Enterprise and RSPB Scotland. 
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 Acknowledgement of the decline in farming and crofting activity across 
large parts of the VFA and of the increasing threat of land abandonment in 
some areas.  

 Agreement that continuing declines in farming and crofting activity and 
possible land abandonment would have serious impacts on Scotland’s 
rural economy, communities and environment.  

 Concerted effort to halt the decline in farming and crofting activity in the 
VFA and to maintain sustainable businesses, communities and the 
environment, by effective targeting of current agricultural support 
measures.  

 The Scottish and UK Governments to secure a reform of the Common 
Agricultural Policy (CAP) from 2014 which will offer flexibility and enable 
support to be better targeted to VFAs through both Pillar I and Pillar II 
measures. 

What are Vulnerable Farming Areas? 

In April 2011, the Highland and Island Councils commissioned Rural Analysis 
Associates to undertake some work to define the vulnerable areas of 
Scotland. This work explored a number of indicators of vulnerability and 
produced an indicative map of vulnerable areas in Scotland4. The proposed 
vulnerable areas map is attached at the appendix to this paper. 

More work is required to further elaborate indicators of vulnerability but, based 
on the evidence to date, the Highlands and Islands Agricultural Support Group 
considers that VFAs are areas where: 

 Farming and crofting systems face a number of disadvantages or 
handicaps compared to farming systems in other areas. These include: 
challenging climate conditions (temperature, precipitation etc); poor 
quality land (soil quality, slope, altitude); and, distance from markets. 
These handicaps are a constraint to the economic viability of farming 
systems in these areas. 

 The predominant type of farming and crofting systems – low intensity, 
livestock production – is of high nature value and its continuation is 
essential to the conservation of biodiversity and environmental 
management more widely. 

                                            
4 Rural Analysis Associates (2011) Defining the Vulnerable Areas of Scotland. A report for the Highland 

and Island Councils.  
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 Farming and crofting is a significant component of the local and 
regional economy and where farmers, crofters and their families make 
up a substantial proportion of local communities. 

 Despite the challenges faced, farming and crofting activity supports, 
and contributes significantly to, the wider Scottish agricultural supply 
and demand chains and is also very important to Scotland’s tourism 
industry.  

 A significant decline in agricultural activity or land abandonment would 
have serious economic, social and environmental impacts across the 
area which would subsequently require to be addressed via non-
agricultural support mechanisms. 

 Opportunities both for on-farm and off-farm diversification are much 
more limited than in other parts of Scotland.  

The situation in Vulnerable Farming Areas 

Evidence presented by Rural Analysis Associates highlights some of the key 
issues in the VFAs: 

 Substantial declines in breeding sheep and cattle numbers in the north 
and west of Scotland over the last 10 years with agricultural activity in 
some areas thought to be at a ’tipping point’ and some evidence of 
land abandonment. 

 Significant decreases in agricultural employment in the VFA and loss of 
skilled labour. 

 Low profitability of livestock production in the VFAs and a higher than 
average dependence on CAP support for survival (but receiving the 
lowest payment rates per ha under various measures). 

 Higher input costs and higher product-to-market costs, particularly for 
farmers and crofters on the islands, compared to many of their 
counterparts on the mainland and in more accessible rural areas. 

 Local and complex upstream and downstream value chain networks 
which are wholly dependent upon critical levels of local agricultural 
activity and production. 

 The high nature and scenic value of the VFA and the threat to this of a 
decline in farming activity e.g. declines in biodiversity, impacts on 
landscape quality and increased fire risk resulting from changes in 
grazing regimes.  
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 The consequences for local communities of a decline in farming and 
reductions in farm labour e.g. for the school roll, active clubs and 
community activities and for visitors and tourism more widely. 

Current support for VFAs 

Scottish agriculture currently receives c.£670 million of public support through 
various Common Agricultural Policy (CAP) payments. For historic reasons, 
payments are weighted in favour of farming systems in the more productive 
regions of Scotland rather than VFAs. Halting agricultural decline in the VFAs 
is likely to require the Scottish Government to use a range of CAP measures 
– including both Pillar I and Pillar II measures. Support is needed to help 
underpin the existing farming and crofting systems and the land management 
they carry out and to encourage specific activity in order to boost income 
streams and protect and enhance the environment.  

Negotiations are currently underway to reform the CAP from 2014; this 
process offers an opportunity to re-focus support towards VFAs and prevent 
further declines in agricultural activity. Current CAP reform proposals 
emerging from Brussels indicate a number of changes will be required in 
relation to both Pillar I and Pillar II measures. Most significantly, is the 
intention to require Member States to change the way in which the Pillar I – 
Single Farm Payment is allocated and to ‘green’ it. Pillar II – rural 
development support is likely to see a move to a new and more objective 
approach to allocating funding to Member States and regions and the 
introduction of some new measures. These changes present opportunities for 
the Scottish Government to re-focus CAP support towards the VFAs. Specific 
options include:  

 Moving from an historic to area based system of support under the 
Single Farm Payment in such a way that some re-distribution occurs. 
Farming and crofting systems in the VFAs should receive an uplift in 
overall support.  

 Ensuring provision is made, when introducing an area based system of 
support, to assist new entrants in the VFA, which is crucial as people 
and skills in the agriculture sector decline. 

 Giving an additional Pillar I payment to farming and crofting systems in 
‘areas with natural constraints’ (effectively Scotland’s Less Favoured 
Area) using 5% of the overall SFP budget. The payment should be 
targeted specifically at the most vulnerable farming and crofting 
systems within the wider LFA.  

 Ensuring that Scotland receives an increased share of EU rural 
development funds (Scotland currently receives the lowest level of 
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support across the EU) by making a strong case for support and 
highlighting the need for funding to: improve the competitiveness of 
agriculture; secure the sustainable management of natural resources; 
and, help the development of rural areas.  

 Designing a Scotland Rural Development Programme (SRDP) for 
2014-2020 that sets clear objectives and targets for supporting farming 
and crofting in the VFAs and includes appropriate measures to do so. 
This could include developing a sub-programme for VFAs. 

 Better using the Less Favoured Area Support Scheme (LFASS) within 
the next SRDP to target support to VFAs and give an uplift in payment 
levels and overall support to the most vulnerable farming and crofting 
systems which are also of high nature value. 

 Ensuring better targeting of Rural Development Contracts (Land 
Manager’s Options and Rural Priorities) within the next SRDP to 
farming and crofting systems within the VFAs to support economic, 
environmental and social activity.  

Building a ‘package’ of support for farming and crofting systems in the VFAs, 
using the full range of Pillar I and Pillar II options which the Scottish 
Government will have at its disposal following the CAP reforms, will be 
essential to prevent agricultural and social decline and the loss of 
environmental public goods. In considering this issue, the Scottish 
Government should also explore the scope for alternative payment 
approaches to support farming and crofting systems in the VFAs.5 

 

 

 

 

 

 

 

                                            
5 See Barnes, A.P., Schwarz G., Keenleyside C., Thomson S., Waterhouse T., Polokova J., 
Stewart S., McCracken D. (2011) Alternative payment approaches for non-economic farming 
systems delivering environmental public goods. A report for SNH, SEPA, CCW and Northern 
Ireland Environment Agency.  
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Written submission from the Scottish Land and Estates  
 
General 
 

 As with other membership organisations, Scottish Land & Estates is 
busy explaining the proposals to members and assembling ideas for 
improving them. The comments made here are preliminary ideas and 
not definitive. 

 Scottish Land & Estates believes that we need reform now to be able 
to defend the budget in the long-run and that the measures brought 
forward are a (small) step in the right direction. The proposals also 
need further work to make them workable. 

 Although complex, the Commission’s proposals for a range of support 
schemes potentially allow Scotland to tailor support to the diversity of 
Scottish agriculture. 
 

Response to specific issue 
 

 Scottish Land & Estates supports the introduction of a minimum activity 
criteria in the definition of agricultural activity. 

 The definition of ‘Permanent Grassland’ should be altered so that 
longer rotations will not be inadvertently caught. 

 The 5% stipulation should be removed from the definition of an active 
farmer. 

 The restriction that those claiming in 2014 must have activated at least 
one entitlement in 2011 is unnecessary. It is unreasonable to those 
who have made arrangements to review land occupancy in 2012/13; it 
will create problems for new entrants and it will bring the new regime 
into disrepute the further we get from 2011. 

 The National Reserve should be more inclusive in terms of who might 
be eligible for support through that mechanism (in order to help those 
affected by the 2011 rule). 

 Scottish Land & Estates opposes the introduction of a progressive cap. 
 It would be prudent to retain the flexibility mechanism that would allow 

funds to be transferred from Pillar I to Pillar II, but Scotland should not 
use the mechanism that would allow funds to be moved from Pillar II to 
Pillar I. 

 Scottish Land & Estates believes that the greening measures need to 
be altered so that they do not adversely affect Scottish farmers.  

 
General response 
 
The Common Agricultural Policy (CAP) is extremely important to Scotland, but 
it is criticised for providing considerable financial support to farmers without a 
sufficiently robust rationale and justification. Scottish Land & Estates believes 
that the support is justified and essential, but that if ongoing public support for 
farmers and rural communities is to be secured in future, then the CAP needs 
to be reformed so that it is much more robustly justifiable. We need reform 
now to be able to defend the budget in the long-run.  
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Scottish Land & Estates supports the broad objectives for the CAP set out by 
the European Commission. The emphasis on reorienting the CAP to help 
tackle the global challenges is important and needed. In addition, the 
Commission has brought forward some mechanisms (such as greening) that 
are a small step in the right direction. 
 
Scottish Land & Estates is keen to ensure that the final regulations work as 
best they can in Scotland. There are some positives for Scottish agriculture in 
these proposals and some negatives. It looks like Scotland will have greater 
flexibility to structure its direct payments regime in a way that works for 
Scotland, but at the same time some of the detailed rules on greening, for 
example, might prove onerous whilst delivering little environmental gain. The 
key in making sure this reform works for Scotland will lie in the next phase of 
negotiation and ensuring that the negatives are removed before the 
regulations are finally agreed. 
 
A difficult balancing act for Scotland 
 
The one thing that most stakeholders have called for with regard to the CAP is 
‘simplification’. The Commission’s proposals would, however, usher in a 
highly complex system of payments and this potential complexity has been 
widely criticised across Europe. There is, though, a balancing act to be 
performed here. We do not want a support regime that is so complex that it is 
a nightmare to administer, with consequent delays in payment. But equally we 
don’t want a regime that is so simple that it provides a very blunt support 
mechanism. In Scotland we have a) extremely variable farming systems, and 
b) a highly asymmetrical distribution of direct payments. We therefore need to 
be able to target support in an appropriate way and we need to be careful 
about how we move to a new support regime because of the potential impact 
on existing businesses. Although complex, the Commission’s proposals for a 
range of support schemes, potentially allows Scotland to tailor support to the 
diversity of Scottish agriculture. 
 
Response to specific issues 
 
Definitions 
 
Agricultural activity – The current definition of agricultural activity has been 
contentious because it has allowed some to claim support whilst actually 
carrying out very little genuine farming activity (‘slipper farmers’). The 
proposed definition in the draft regulations attempts to rectify this. At present 
the draft states that agricultural activity means: 

 rearing or growing of agricultural products including harvesting, milking, 
breeding animals and keeping animals for farming purposes, 

 maintaining the agricultural area in a state which makes it suitable for 
grazing or cultivation without any particular preparatory action going 
beyond traditional agricultural methods and machineries, or 
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 carrying out a minimum activity to be established by Member States on 
agricultural areas naturally kept in a state suitable for grazing or 
cultivation. 
 

The key difference from the current definition is the reference to carrying out a 
minimum activity (point 3). This is seen as a way of stopping some from 
activation entitlements on land that actually requires very little or no farming 
activity. Scottish Land & Estates supports the introduction of this sort of 
activity criteria (provided it can be implemented in a way that is not 
excessively bureaucratic). 
 
Permanent grassland – At present the draft regulation defines permanent 
grassland as land used to grow grasses or other herbaceous forage naturally 
(self-seeded) or through cultivation (sown) and that has not been included in 
the crop rotation of the holding for five years or longer. This definition is 
potentially very important because of the permanent grassland greening 
measure. There is a fear that the longer rotations practised in Scotland could 
get caught and become subject to restrictive rules. Scottish Land & Estates 
would like to see the reference to five years removed or greater clarity 
provided on how longer rotations will not be caught by the definition. 
 
Eligibility issues 
 
Active Farmer - In an attempt to avoid providing agricultural support to large 
non-agricultural businesses, such as power companies, the European 
Commission suggests that direct payments should not be paid to someone 
where the annual amount of direct payments is less than 5% of the total 
receipts they obtained from non-agricultural activities. This definition of an 
active farmer is potentially problematic for two reasons. 1) It could potentially 
remove support from active farmers that are highly diversified. Landowners 
that have a range of business interests including farming, but also enterprises 
such as forestry, holiday accommodation, tourist attractions, energy 
developments etc., could easily be made ineligible because their farming 
income is low in the context of their overall income despite that fact that they 
are active farmers. 2) It is a highly bureaucratic stipulation that would involve 
submitting accounts in order to allow the Paying Agency to ensure eligibility. 
 
Scottish Land & Estates believes that the 5% active farmer stipulation 
should be removed. While it is entirely correct that we seek to ensure 
that agricultural support goes to active farmers and not to non-
agricultural businesses, we also need to make sure that the measures 
we put in place are proportionate and not overly bureaucratic. We need 
to avoid the situation where support is diverted to administering a 
bureaucratic paper chase. 
 
Eligibility in 2014 linked to a claim in 2011 – The draft regulation suggests that 
payment entitlements will only be allocated to farmers according to their 
eligible hectares in the first year of application provided they claimed at least 
one entitlement in 2011. This provision was introduced because of concerns 
about the potential for land speculation whereby non-farming speculators 
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acquired land in order to benefit from support under the new regime, thereby 
limiting land availability for current active farmers. It has also been framed as 
a way of stopping landlords, who cannot currently claim support because they 
have a sitting tenant who does claim, from taking land back in hand and 
claiming themselves. 
 
Scottish Land & Estates opposes this proposal on the grounds that it is 
unnecessary and unreasonable to those who had made arrangements to 
review land occupancy in 2012/13. It will also create problems for new 
entrants and it will bring the new regime into disrepute the further we 
get from 2011. It is a proposal that creates 'anomalies' that subsequently 
require further solutions to resolve. We see similar issues with the historic 
reference period that underpins the current regime. The further we get from 
the reference period, the more bizarre it seems that support is related to 
entitlements allocated with reference to activity between 2000-2002. While 
2011 is not a reference year, claimants will still have to have activated an 
entitlement in 2011, which will mean that farmers in future years, such as new 
entrants, that did not activate entitlements, will not be eligible for support. This 
seems unfair. It gets into the realms of determining who can get support, not 
on the basis of their contribution towards the goals of the CAP, but simply on 
the basis of the fact that they activated an entitlement in 2011, regardless of 
how far they contribute towards the goals of the CAP.  
 
An associated issue relates to the National Reserve, which could exist (if 
Scotland chooses to finance it) as a mechanism to deal with some of the 
anomalies created by allocating entitlements in 2014 (and the link with 2011). 
There are two important issues, however, that could limit the usefulness of the 
Reserve: 
 
1) The size of the National Reserve could be limited because it would be 
created by a once only top-slice of the basic payment scheme at the 
beginning of the funding period, which could mean that it amounted to 
approximately £10M for the whole funding period. It is not clear that this would 
be sufficient to deal with the potential anomalies whilst also providing a fund 
to support young farmers. 
 
2) The current draft regulation suggests that Member States should use the 
National Reserve to allocate payment entitlements, as a matter of priority, to 
young farmers who commence their agricultural activity. It is therefore 
potentially too tightly drawn and could exclude a range of people in Scotland 
that may find themselves excluded from direct support.  
 
Scottish Land & Estates believes that the National Reserve should be 
more inclusive in terms of who might be eligible for support through 
that mechanism. 
 
Capping 
 
Scottish Land & Estates believes that the proposal to introduce a 
progressive cap starting at €150,000 with a maximum limit of €300,000 



 RACCE/S4/11/12/3 

 26  

 

should be removed. Capping is a mechanism that penalises the most 
efficient and productive businesses and that could actually hinder needed 
restructuring. Once the principle of capping is accepted it could easily become 
more stringent and quickly have a damaging impact in Scotland. 
 
It is also worth noting that while the issue of individuals receiving large 
payments is sometimes portrayed as a large landowner problem, this is not 
the case. All farmers have been encouraged to become more market-oriented 
and more efficient. This means that there has been a gradual move towards 
larger-sized units as farmers seek economies of scale. The consequence of 
this is that support payments for the larger businesses have tended to be 
higher. The capping issue therefore affects all larger businesses, not just 
large landowners. 
 
Flexibility between pillars 
Voluntary modulation under the current regime, which allows support to be 
moved from direct support to rural development support, has been divisive. In 
an ideal world, therefore, the best option going forward would be for Scotland 
to achieve a sufficiently favourable funding package so that the need for 
modulation is avoided. There is, however, still uncertainty over the size of the 
rural development budget because although the European Commission has 
signalled that rural development funds will be distributed with regard to 
objective criteria and past performance, the allocation key has yet to be 
published. 
 
Given this context and the possibility that Scotland does not get a significantly 
better share of the rural development budget, Scottish Land & Estates 
believes that it would be prudent to argue for the retention of the 
flexibility mechanism between Pillar I and Pillar II in case the settlement 
is poor. It makes sense to have the tool in the box, even if we do not use it. 
Scottish Land & Estates also believes that Scotland should not use the 
potential flexibility mechanism that would allow funds to be moved from 
the rural development to direct support budget. 
 
Greening 
Greening is the keynote of this reform. The principle of attempting to deliver 
more public goods through the CAP is very welcome and should help develop 
a stronger and more robust rational for the CAP generally. There are, 
however, very real dangers that the greening measures proposed will deliver 
very little meaningful greening and ultimately be criticised as greenwash, 
thereby leaving the CAP open to further criticism and potentially putting the 
budget at greater risk in future. 
 
We do, however, have specific proposed measures on the table and Scottish 
Land & Estates believes that the greening measures either need to be 
altered so that they do not adversely affect Scottish farmers or allow 
greater Member State flexibility so that we can vary the prescriptions 
and make them more appropriate to Scotland. 
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Scottish Land & Estates believes that the environmental benefits of crop 
diversification are potentially highly questionable; the proposed measure 
could interfere with good agronomic practice with little obvious environmental 
gain. One way that the measure could be improved would be to increase the 
threshold that is used to identify who the measure applies to. Instead of the 
measure applying to anyone with arable land of greater than three hectares, it 
could apply to those where the arable land accounted for a certain proportion 
of the total area (perhaps 40%?). 
 
The main issue with regard to permanent grassland relates to the definition 
and the degree to which long rotational grass gets locked in because of the 
proposed measure. This reinforces the importance of clarifying the definition 
of permanent grassland. 
 
With regard to Ecological Focus Areas, Scottish Land & Estates believes that 
the proposed 7% figure is too high. This may seem contradictory because we 
also advocate a greater delivery of public goods, but the fundamental 
question is whether or not Ecological Focus Areas will deliver those public 
goods. We suspect better results would accrue to targeted agrienvironment 
measures rather than generic removal of areas from production. There are 
also important questions relating to the sort of land that could be included in 
the Ecological Focus Areas. 
 
Potential landowner-tenant issues 
 
There is little point avoiding the fact that the move from the current historic 
approach to direct payments towards an area-based approach raises issues 
for landowners and tenants. There are several different dimensions to these 
issues and we try to address each openly and frankly. 
 
1) There is a concern that the move to area payments potentially means 
that support is redistributed with some of the key winners in that 
process being those landowners that have large land holdings, possibly 
including large areas of relatively unproductive hill. 
 
Despite the fact that Scottish Land & Estates has members that might benefit 
from any such redistribution, Scottish Land & Estates does not want to see a 
large-scale redistribution towards substantial areas of unproductive hill without 
a robust rationale. We want to see the CAP defended and so we need a 
robust and justifiable rationale for the distribution of CAP support. If we got 
into the situation where large amounts of public money were seen to be 
delivering very little to the public, the CAP would fall into disrepute with the 
budget being at risk. For this reason, Scottish Land & Estates supports the 
proposal to include some sort of activity criterion to qualify for support 
(provided it is practically applicable). 
 
2) There could be concerns that under the move to an area payments 
system landowners would attempt to claim direct support instead of a 
tenant. 
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Scottish Land & Estates understands that this concern is unfounded as the 
same rules that allow tenants to claim SFP today would apply. 
 
3) There is a concern that some landowners might attempt to take land 
back in hand in order to be able to access direct support. 
 
There is continual turnover of land in Scotland with land coming back in hand 
and being let out steadily over time. Some landowners may well take the 
opportunity to take land back in hand when the opportunity arises with the 
intention of adding it to their own farming operation and farming it themselves. 
There is nothing untoward about this. Landowners are also farmers and 
business people and will want to make the most of opportunities to achieve 
economies of scale in their own farming businesses. Indeed, in hand farming 
is attractive at present because it can be profitable and owners will look to 
make the most of opportunities to enhance their own business. Scottish Land 
& Estates believes it is unlikely that landowners would take land back in hand 
and farm it themselves solely for the purposes of accessing direct support. 
There are a range of issues that landowners consider and balance when 
thinking about letting or taking land back in hand and support is only one of 
them. Provided that the landowner acts within the rules established to govern 
the relationships between landlords and tenants or more specifically within the 
terms of the contractual agreement entered into, there is nothing wrong with 
taking land back in hand. 
 
4) There is a concern that landowners might attempt to take land back in 
hand in order to be able to access direct support only then to let the 
land on short-term grazing lets. 
 
Scottish Land & Estates believes that there is no evidence that this is likely to 
be a significant issue. But if a landowner did want to pursue this course of 
action they would have to qualify as an active farmer which may require 
undertaking a minimum level of activity and they would also be responsible for 
ensuring compliance with all the relevant rules and regulations (and they 
would be subject to the penalties if applicable). 
 
Scottish Land & Estates believes that those who are concerned that land will 
be taken in hand and then let on a short-term basis make the assumption that 
short-term grazing lets are inherently worse than longer-term formal 
tenancies. Scottish Land & Estates takes the view that there should be room 
for all types of letting/contract arrangements. Short-term grazing lets and 
contract farming have an important role to play and there is a market for these 
arrangements. A wide range of farmers look for grazing lets on a commercial 
basis and these arrangements form an important part of a flexible farming 
sector. 
 
Scottish Land & Estates also believes that concerns about short-term letting 
are often misplaced. Short-term letting is often criticised in general, but when 
specific examples are explored in detail there are often very good reasons 
why land may be let on a short-term basis, for example when houses and 
farm buildings are being renovated for subsequent long-term letting. 
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Finally, it is also very important to note that the perceived problem of the 
continual letting of grass parks is not a landowner issue. It is just as likely that 
a small owner-occupier could stop farming and let out grass parks while 
claiming support. 
 
5) There may be a concern that landowners might attempt to take land 
back in hand in order to be able to access direct support only then to 
farm it under a contract farming arrangement. 
 
Some may not see the landowner as an active farmer if they were arranging 
for someone else to undertake practical farming operations under contract. 
However, under contract farming arrangements the landowner is actively 
involved in making the decisions about the way the land should be managed 
and they are the ones that take the financial risks. As such, they should be 
considered an active farmer. Many farmers contract in other farmers to 
undertake certain operations. 
 
All this highlights the complexity of many modern farming arrangements. 
There are often grey areas where there are many people involved in farming 
the land and contributing to the final outputs from it. A policy that was based 
on a simplistic idea of landowners, owner-occupiers and tenants would 
actually be a policy that did not reflect the complex reality of farming in 
Scotland today. 
 
6) The proposal to re-introduce a system based on tradable 
‘entitlements’ can also work against landowners (and new entrants) 
 
As often happens under the current regime, it will be possible for tenants who 
are allocated entitlements in 2014 but then who subsequently move to 
another farm or leave farming altogether, to take their entitlements with them. 
This leaves the landowner with ‘naked acres’ that are harder to subsequently 
re-let. 
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12th Meeting, 2011 (Session 4), Wednesday 23 November 2011 

Subordinate legislation cover note for SSI 2011/368 
 

Title of Instrument The Water Environment (Relevant Enactments and 
Designation of Responsible Authorities and 
Functions) (Scotland) Order 2011: SSI 2011/368 

Type of Instrument Negative 

Laid Date 27 October 2011 

Circulated to 
Members 

18 November 2011 

Meeting Date 23 November 2011 

Minister to attend the 
meeting 

No 

SSI drawn to the 
Parliament’s attention 
by Subordinate 
Legislation 
Committee 

No 

Reporting Deadline 28 November 2011 

 
Purpose 
1. This Order specifies the enactments set out in Schedule 1 as relevant 
enactments for the purposes of section 2 of the Water Environment and Water 
Services (Scotland) Act 2003. 
 
2. This Order designates the specified enactments as relevant enactments for 
the purposes of Part I of the WEWS Act.  The Scottish Ministers and SEPA are 
required to exercise their functions under relevant enactments so as to secure 
compliance with the Water Framework Directive (WFD) and to act in accordance 
with section 2(4) of the WEWS Act.  The Order also designates specified public 
bodies as responsible authorities and designates specified functions of those 
bodies that relate to the water environment as designated functions, for the same 
purposes. It revokes and remakes the 2008 Order1. 
 
Procedure 
3. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 
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4. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after 
the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered into 
or a Minister or officials invited to give evidence. In other cases, the Committee 
may be content simply to note the instrument and agree to make no 
recommendation on it. 
 
5. A copy of the Explanatory Note and the Executive Note  are attached. 
 
6. At its meeting on 8 November 2011, the Subordinate Legislation Committee 
considered the instrument and determined that it did not need to draw the attention 
of the Parliament to the instrument on any grounds within its remit. 
 
Recommendation 
7. The Committee is invited to consider any issues which it may wish to raise. 
 
 
Lynn Tullis 
Clerk to the Committee 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order specifies the enactments set out in Schedule 1 as relevant enactments 
for the purposes of section 2 of the Water Environment and Water Services 
(Scotland) Act 2003 (“the Act”). 
 
The effect of specification is to require the Scottish Ministers and SEPA to exercise 
their functions under those enactments so as to secure compliance with the 
requirements of Directive 2000/60/EC of the European Parliament and of the 
Council of 23rd October 2000 establishing a framework for Community action in the 
field of water policy(1) and to act in accordance with the requirements of section 
2(4) of the Act. 
 
This Order also designates certain public bodies and office-holders as responsible 
authorities for the purposes of Part 1 of the Act. Article 3(1) of the Order designates 
the bodies and office-holders set out in column 1 of Schedule 2 for this purpose. 
 
The functions of those bodies and office-holders which are conferred by the 
enactments set out in column 2 of Schedule 2, and which relate to the water 
environment, are specified by Article 3(2) of the Order as designated functions for 
the purposes of Part 1 of the Act. 
 
 

EXECUTIVE NOTE 
 
THE WATER ENVIRONMENT (RELEVANT ENACTMENTS AND DESIGNATION 
OF RESPONSIBLE AUTHORITIES AND FUNCTIONS) (SCOTLAND) ORDER 
2011. 368 
 
The above instrument is made in exercise of the powers conferred by section 2(8) 
of the Water Environment and Water Services (Scotland) Act 2003 (“the WEWS 
Act”). The instrument is subject to negative resolution procedure. 
 
Policy Objectives 
1. This Order designates the specified enactments as relevant enactments for the 
purposes of Part I of the WEWS Act. The Scottish Ministers and SEPA are required 
to exercise their functions under relevant enactments so as to secure compliance 
with the Water Framework Directive (WFD) and to act in accordance with section 
2(4) of the WEWS Act. 
 
The Order also designates specified public bodies as responsible authorities and 
designates specified functions of those bodies that relate to the water environment 
as designated functions, for the same purposes. It revokes and remakes the 2008 
Order1. 



 
RACCE/S4/11/12/4 

 4  
 

 
Background 
2. The WFD was transposed into Scots law by the WEWS Act in 2003. Section 2 of 
the WEWS Act allows Ministers to designate relevant enactments for the purposes 
of Part I of the Act. Designation of relevant enactments helps with the delivery of 
our WFD obligations, by ensuring that Ministers carry out their normal statutory 
functions in a way that secures compliance with WFD aims and objectives. 
 
3. Section 2 of the Act further allows Ministers to designate responsible authorities 
for the purposes of Part I of the Act. Such designation places an obligation upon 
public bodies whose plans and activities impact on the water environment to carry 
out their normal statutory functions in a way that secures compliance with WFD 
objectives. In doing so, these responsible authorities will act to support SEPA in its 
lead role for river basin management planning and will help secure a successful 
implementation of the Directive in Scotland. 
 
Consultation 
4. Our initial 2008 consultation on the designation of the relevant enactments led to 
the making of the 2008 Order, and also identified a future requirement to update 
our designation once certain new legislation was enacted. The 2011 Order fulfils 
this requirement. 
 
Financial Implications 
5. There are no material financial implications arising from this designation. The 
policyprovides a framework for cooperation between public authorities, thus 
lessening the risk of duplication and ensuring lower over-all costs of implementing 
the WFD in Scotland. 
 
Negative Resolution Procedure 
6. This Order is subject to the negative resolution procedure. 
Environmental Quality Division 
1http://www.legislation.gov.uk/ssi/2008/263/introduction/made 
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Purpose 
1.  The Pigs (Records, Identification and Movement) (Scotland) Order 2011 (SSI 
2011/327) is intended to make provision for the identification and registration of pigs 
as set out in Council Directive 2008/71/EC and as requested by the pig sector.   

2.  The Pigs (Records, Identification and Movement) (Scotland) Amendment Order 
2011 (SSI 2011/351) (C.26) amends the Pigs (Records, Identification and 
Movement) (Scotland) Order 2011.  Article 3 of that Order made provision to the 
effect that a notice could be made otherwise than in writing. This was a defect. 
Article 2 of this Order substitutes a new article 3 that omits that provision. 
 
Procedure 
3.  These instruments were laid before the Parliament, but are not subject to any 
Parliamentary procedure.  Under the new regime introduced by the Interpretation 
and Legislative Reform (Scotland) Act 2010, Scottish statutory instruments 
previously not laid such as these Commencement Orders now require to be laid 
before the Parliament. 
 
4. Under Rule 10.1.3, any instrument laid before the Parliament is to be referred to 



a lead committee for consideration. Therefore, instruments laid only but not subject 
to any parliamentary procedure are also now referred to lead committees for 
consideration. 
 
5.   This requirement on lead committees to consider these instruments is an 
unintended consequence of the recent rule changes in light of the ILR Act and it is 
proposed that this requirement be removed in the next round of minor rule 
changes. 
 
Subordinate Legislation Committee 
6. The Subordinate Legislation Committee considered these Orders at its meetings 
on 27 September and 8 November 2011, and agreed to draw these to the attention 
of the Parliament. The relevant extracts from Subordinate Legislation Committee’s 
reports are attached to this note. 
 
Recommendation 
7. The Committee is invited to consider and take note of these instruments. 
 
Lynn Tullis 
Clerks to the Rural Affairs, Climate Change and Environment Committee 
 



EXTRACT FROM THE SUBORDINATE LEGISLATION COMMITTEE’S 7TH 
REPORT 2011 

Pigs (Record, Identification and Movement) (Scotland) Order 2011 (SSI 
2011/327  

This instrument is not subject to any parliamentary procedure. This Order makes 
provision for the identification and registration of pigs. It implements Council 
Directive 2008/71/EC on the identification and registration of pigs. 
 
This Order, together with the Pigs (Records, Identification and Movement) Order 
1995 (“the 1995 Order”), sets out the requirements which pig keepers must comply 
with. Among other things, it requires the keeper to maintain records, makes provision 
about the marking of pigs with eartags, tattoos or temporary marks, and specifies the 
documentation necessary when pigs are to be moved. 
 
It appears from the Executive Note that the 1995 Order has not been revoked in its 
entirety because the Scottish Ministers intend to bring forward a separate Animal 
Movements and Gatherings Order which will incorporate the movement provisions 
presently contained in the 1995 Order. 
 
On 16 September 2011, the Scottish Government was asked to explain the vires for 
making article 3(2) so far as it relates to notices, given that section 83(1) of the 
Animal Health Act 1981 (“the 1981 Act”) provides that “Every notice... under any 
order... made under this Act must be in writing.” This correspondence is reproduced 
as an Appendix. 
 
Article 3(2) of the Order provides that, where it is necessary to prevent suffering to a 
pig, a notice, notification, authorisation or approval may be issued otherwise than in 
writing. However, section 83(1) of the 1981 Act requires that all notices under any 
order made under that Act (such as this one) be in writing. Article 3(2) accordingly 
contradicts the terms of section 83, which is the relevant enabling power. 
 
The Scottish Government explained that this provision was included in order to allow 
for circumstances in which a pig required to be moved for emergency veterinary 
treatment. It conceded section 83(1) had been overlooked in the preparation of this 
provision. The Scottish Government therefore accepted that article 3(2) of the order 
is ultra vires in so far as it relates to notices, and is of no effect. It has undertaken to 
make an amending instrument as quickly as possible and to clarify matters in 
guidance meantime. 
 
The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (e). There appears to be a doubt as to whether 
article 3(2) of the Order is intra vires so far as it relates to notices, as it 
provides that notices may be issued other than in writing in some 
circumstances, whereas section 83(1) of the Animal Health Act 1981 requires 
that all notices under any order made under that Act be in writing. 
 
Given the serious nature of this reporting ground, and considering the 
Scottish Government’s commitment to make an amending instrument as 



quickly as possible, the Committee agrees that its legal advisers should seek 
an update from the Scottish Government in a fortnight’s time as to the 
timescale for the amendment, so that the Committee may monitor 
implementation of this commitment. 

APPENDIX 

The Pigs (Records, Identification and Movement) (Scotland) Order 2011 (SSI 
2011/327) 

On 16 September 2011 the Scottish Government was asked: 

To explain the vires for making article 3(2) so far as it relates to notices, standing 
section 83(1) of the Animal Health Act 1981 which provides that “Every 
notice…under any order…made under this Act must be in writing.” 

The Scottish Government responded as follows: 

The Scottish Government thanks the SLC legal advisers for their question on the 
article 3(2) of the Pigs (Records, Identification and Movement) (Scotland) Order 
2011. Article 3(2) provides that a notice, notification, authorisation or approval under 
the Order which would otherwise require to be in writing may be issued otherwise 
than in writing where this is necessary to prevent suffering to a pig. This provision 
was included in order to allow for circumstances in which a pig required to be moved 
for emergency veterinary treatment. Unfortunately, section 83(1) of the 1981 Act, 
which requires all notices under orders made under it to be in writing, was 
overlooked in the preparation of this provision. It is therefore accepted that article 
3(2) of the order is ultra vires in so far as it relates to notices. Legally, this means of 
course that it is of no effect. The Scottish Government will however make an 
amending instrument as quickly as possible in order to amend article 3 in order that it 
does not mislead those who need to be informed about the law in this area. In the 
meantime, the Scottish Government is issuing guidance to all pig keepers on the 
new order and will make this point clear in the guidance. 

Subordinate Legislation Committee Report 
 
Pigs (Records, Identification and Movement) (Scotland) Amendment Order 
2011 (SSI 2011/351) (Rural Affairs, Climate Change and Environment 
Committee) 
 
This instrument substitutes a new article 3 into the Pigs (Records, Identification and 
Movement) (Scotland) Order 2011 (“the principal Order”) in order to correct a defect 
in the principal Order, which the Committee considered on 27 September 2011. 
 
In considering the principal Order, the Committee drew it to the attention of the 
Parliament on ground (e), in that there appeared to be a doubt as to whether article 
3(2) was intra vires so far as it related to notices. Article 3(2) of the principal Order 
provides that notices may be issued other than in writing in some circumstances, 
whereas section 83(1) of the Animal Health Act 1981 (“the 1981 Act”) requires that 
all notices under any order made under that Act be in writing. 
 



The Scottish Ministers, in their response to the Committee on the principal Order, 
conceded that article 3(2) was ultra vires, and undertook to lay an amending 
instrument as quickly as possible. 
 
The Scottish Government was asked two questions about the drafting of this Order. 
This correspondence is reproduced as an Appendix. 
 
The preamble to an instrument should cite all of the powers which have been relied 
upon in making the instrument. However, section 83(2), which gives power to 
“…prescribe and regulate the form […] of notices and other documents.” has not 
been cited. The Scottish Ministers accept that it would have been preferable to have 
cited section 83(2). They argue, however, that the reference to “all other powers 
enabling them to do so” in the preamble is capable of referring to that section. On 
balance, the Committee considers that this is correct. The operative provisions of 
this Order substitute a new article 3 into the principal Order which prescribes the 
form of notices and other documents. It accordingly appears to be clear that the 
Ministers were invoking the power in section 83(2) to do so. 
 
The Committee accordingly draws the instrument to the attention of the Parliament 
on the general reporting ground. There has been a failure to follow proper drafting 
practice, as section 83(2) of the Animal Health Act 1981 has not been cited as an 
enabling power in the preamble. However this does not appear to affect the validity 
or operation of the instrument, as the words “and of all other powers enabling them 
to do so” may be construed so as to include a reference to that section. 
 
The Scottish Government was asked why the substituted article 3 provides that 
notices must be in writing, when provision to that effect is already made by section 
83(1) of the Animal Health Act 1981. 
 
The Scottish Government accepts that the reference to notices in article 3 is otiose. 
However, it argues that it is clearer for the reader of the Order for the terms of 
section 83(1) to be repeated in article 3. The Committee observes that the 
Government issues guidance on these matters to pig keepers. It appears to the 
Committee that guidance might well be the appropriate place for such explanations 
and clarifications to be contained. By contrast, it is presumed that Parliament does 
not legislate needlessly. It might well be that a court would feel obliged to seek to 
give meaning to the repetition of the provisions of section 83(1) within article 3, 
although it does not appear that there is an obvious interpretation which could derive 
anything of substance from the repetition. Overall, the Committee does not consider 
that this error affects the validity or operation of the Order. 
 
The Committee therefore draws the instrument to the attention of the 
Parliament on the general reporting ground. There has been a failure to follow 
proper drafting practice, as article 3 of the Pigs (Records, Identification and 
Movement) (Scotland) Order 2011, as substituted by article 2 of this Order, 
provides that notices must be in writing when provision to that effect is 
already made in section 83(1) of the Animal Health Act 1981. Article 3 as 
substituted, so far as it refers to notices, is accordingly superfluous. 
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Pigs (Records, Identification and Movement) (Scotland) Amendment Order 
2011 (SSI 2011/351) (Rural Affairs, Climate Change and Environment Committee) 

This instrument substitutes a new article 3 into the Pigs (Records, Identification and 
Movement) (Scotland) Order 2011 (“the principal Order”) in order to correct a defect 
in the principal Order, which the Committee considered on 27 September 2011. 

In considering the principal Order, the Committee drew it to the attention of the 
Parliament on ground (e), in that there appeared to be a doubt as to whether article 
3(2) was intra vires so far as it related to notices. Article 3(2) of the principal Order 
provides that notices may be issued other than in writing in some circumstances, 
whereas section 83(1) of the Animal Health Act 1981 (“the 1981 Act”) requires that 
all notices under any order made under that Act be in writing. 

The Scottish Ministers, in their response to the Committee on the principal Order, 
conceded that article 3(2) was ultra vires, and undertook to lay an amending 
instrument as quickly as possible. 

The Scottish Government was asked two questions about the drafting of this Order. 
This correspondence is reproduced at Appendix 2. 

The preamble to an instrument should cite all of the powers which have been relied 
upon in making the instrument. However, section 83(2), which gives power to 
“…prescribe and regulate the form […] of notices and other documents.” has not 
been cited. The Scottish Ministers accept that it would have been preferable to have 
cited section 83(2). They argue, however, that the reference to “all other powers 
enabling them to do so” in the preamble is capable of referring to that section. On 
balance, the Committee considers that this is correct. The operative provisions of 
this Order substitute a new article 3 into the principal Order which prescribes the 
form of notices and other documents. It accordingly appears to be clear that the 
Ministers were invoking the power in section 83(2) to do so. 

The Committee accordingly draws the instrument to the attention of the 
Parliament on the general reporting ground. There has been a failure to follow 
proper drafting practice, as section 83(2) of the Animal Health Act 1981 has not 
been cited as an enabling power in the preamble. However this does not 
appear to affect the validity or operation of the instrument, as the words “and 
of all other powers enabling them to do so” may be construed so as to include 
a reference to that section. 

The Scottish Government was asked why the substituted article 3 provides that 
notices must be in writing, when provision to that effect is already made by section 
83(1) of the Animal Health Act 1981. 

The Scottish Government accepts that the reference to notices in article 3 is otiose. 
However, it argues that it is clearer for the reader of the Order for the terms of 
section 83(1) to be repeated in article 3. The Committee observes that the 



Government issues guidance on these matters to pig keepers. It appears to the 
Committee that guidance might well be the appropriate place for such explanations 
and clarifications to be contained. By contrast, it is presumed that Parliament does 
not legislate needlessly. It might well be that a court would feel obliged to seek to 
give meaning to the repetition of the provisions of section 83(1) within article 3, 
although it does not appear that there is an obvious interpretation which could derive 
anything of substance from the repetition. Overall, the Committee does not consider 
that this error affects the validity or operation of the Order. 

The Committee therefore draws the instrument to the attention of the 
Parliament on the general reporting ground. There has been a failure to follow 
proper drafting practice, as article 3 of the Pigs (Records, Identification and 
Movement) (Scotland) Order 2011, as substituted by article 2 of this Order, 
provides that notices must be in writing when provision to that effect is 
already made in section 83(1) of the Animal Health Act 1981. Article 3 as 
substituted, so far as it refers to notices, is accordingly superfluous. 
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